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the Court ordered his case dismissed and expunged December 17, 2010; Mr. Subedi 

received the same disposition months later. Bates 007-008. 

Importantly, this Court entered its Order Vacating Plea for Mr. Subedi on 

December 27, 2018.  Bates 009.  This order succeeded in Mr. Subedi obtaining permanent 

residency.  Defendant seeks the same relief from this Court now. 

Factual background 

This was a simple traffic stop and CDS recovery via warrantless search.  Subedi 

was driving a rental car.  Defendant was in the front passenger seat.  The arresting officer 

smelled marijuana and effected a warrantless search.  Contraband was found in the console 

between the two front seats.  None was recovered from Defendant’s person.   

Argument and Authority 

First, neither man was afforded counsel.  Bates 005-006.  As a result, Defendant 

was unaware of Oklahoma’s deep “mere proximity” jurisprudence that would have been 

reasonably urged.    Second, no reporter made a record of the arraignment or the plea and 

sentencing.  Bates 005-006.  Finally, Mr. Shakya seeks equal protection of the law.  That 

is, he seeks merely the outcome Mr. Subedi enjoys: vacation of the guilty pleas. This 

outcome is consistent with state and federal due process and equal protection law. 

An accused has the unconditional and absolute right to counsel in any felony or 

misdemeanor proceeding. Mahorney v. State, 542 P.2d 965, 966 (Okl.Cr. 1975).  

The right to counsel may, however, be waived, but the record must show, 
or there must be an allegation and evidence which shows, that the accused 
intelligently and understandingly waived right to counsel. This record is 
mandatory. Anything less is not a waiver. Lineberry v. State, 668 P.2d 
1144, 1145 (Okl.Cr. 1983). Stevenson v. State, 702 P.2d 371, 374-75 
(Okl.Cr. 1985). The Court of Criminal Appeals cannot and will not 
presume waiver from a silent record. Daffinrud v. State, 647 P.2d 443, 
444 (Okl.Cr. 1982). Mahorney, supra at 968.  [***4]  Stewart, supra at 
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836. See also Carnley v. Cochran, 369 U.S. 506, 516, 82 S. Ct. 884, 890, 8 
L. Ed. 2d 70 (1962). 
 
 [*P6]  Before an accused may represent himself or herself, the intention to 
proceed pro se must be stated unequivocally. The trial court is then required 
to determine whether the accused has the capacity to make a valid waiver 
of right to counsel. Next, the court must examine the defendant and 
determine whether the waiver is voluntary, knowing and 
intelligent. Coleman v. State, 617 P.2d 243, 245-46 (Okl.Cr. 1980). 
 

The trial judge must clearly explain to the defendant the 
inherent disadvantages in such a waiver, including a lack of 
knowledge and skill as to rules of evidence, procedure and 
criminal law. The record must establish that 'he knows what 
he is doing and his choice is made with eyes open.' The 
defendant should be especially aware of the rules 
promulgated in Parker v. State [556 P.2d 1298 (Okl.Cr. 
1976)] . . . . as follows: that the trial court is not required to 
appoint standby counsel, that the defendant will waive any 
argument of incompetent counsel as a basis of appeal, and 
that the trial judge will not effectively operate as counsel or 
cocounsel [***5]  for the defendant. It is noteworthy, 
however, that this Court maintains the position that the 
preferable choice for the trial court is that standby counsel 
be appointed. 

Id. at 246 (citations omitted).  
 
As previously mentioned, it is incumbent upon the trial court to make 
a record of these proceedings, and all doubts concerning waiver of right 
to counsel must be resolved in the accused's favor. United States v. 
Williamson, 806 F.2d 216, 220 (10th Cir. 1986). See also United States v. 
Harlan, 696 F.2d 5, 7 (1st Cir. 1982). 
 
Swanegan v. State, 1987 OK CR 180, P5-P6 [Emphases added]. 

 

 Conclusion  

 The failure to report the proceedings and provide the Defendant counsel is a 

recognized privation of state and federal law. His plea was not the knowing, intelligent and 

voluntary plea these authorities guaranty.  Consistent with Swanegan, Mr. Shakya 

respectfully urges the Court extend him the same outcome the identically situated Mr. 
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- 4 - 

Subedi achieved in this honorable Court and vacate his guilty plea instanter and if not 

instanter then set hearing hereon. 
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