F I L E D

IN DISTRICT COURT

CHOCTAVy COUNTY, OKLAHOMA
IN THE DISTRICT COURT OF CHOCTAW COUNTY,
S TAT E O F O K L A H O M A

DEC 1 2 2017

Laura Sumner, Court Clerk
3y
—

STATE OF OKLAHOMA,

Deputy

Plaintiff,
Case No. CF-17-29

Judge Bill Baze
JOHNATHAN LAKEITH BRADLEY,
Defendant.
D E F E N D A N T ' S O B J E C T I O N T O S TAT E R S M O T I O N T O C O N T I N U l

PRELIMINARY HEARING and MOTION TO DISMISS

The Defendant objects to the State's Motion to Continue Preliminary Hearing filed
herein December 6,2017 and shows the following.

Facts

On December 6,2017 the undersigned received an email from the Plaintiff's counsel
The email consists of an advice the Plaintiff had filed a motion to continue [Attached Exhibit
"A"] the preliminary hearing herein set for December 12, 2017 [the "Hearing"]. The filemarked Motion was attached to the email.

The Motion asks the Hearing be continued again because the State's witness Jeff

Epley is still unavailable. ' Defendant objects to the continuance of the Hearing on two
grounds.

' The State successfully urged continuance of the November 16,2017 preliminary hearing on the same
grounds - the absence of Epley - over objection, rAttached Exhibit "B". This exhibit is the only form of the
November 16,2017 MTC served on the defendant via counsel. It is unsigned and not filemarked.]. Initially,
the Court heard argument on that motion without a reporter. After some quarrelling between the Court and

defense counsel about the right of Defendant to a court reporter, a record was made of argument and ruling on
that motion to continue. However, in the off the record argument ante the reporter, the State advised the Court

that Epley would be available to testify by the following Monday, November 20,2017. In the ensuing off the
record exchanges, the Court overruled Defendant's objection, granted the motion to continue the November 16,

2017 preliminaiy hearing and advised the parties it would dismiss the case if the State was unprepared at the
next setting. Thereafter, the Court acceded to defense counsel's request for a reporter. The subsequent on the

The First Basis for Relief: Motion is Fatally Defective

The Motion fails to comply with the requirements for a motion to continue on account
of absence of evidence. There is no affidavit accompanying the Motion, and the Motion also

fails to include statutorily required assertions of fact: there is no showing of materiality, no
showing of due diligence, no showing of where the evidence is [other than a recitation a
witness is out of state], no showing of where the witness resides, if his residence is known to
the State, no showing of what facts the State believes the witness will prove, and no affidavit
that the State believes such evidence to be true. These assertions are statutorily required to
be shown by affidavit by 12 O.S. 668. [Attached Exhibit "C"]. The failures to include them
by affidavit in the Motion are fatal as a matter of law.

Provision of § 668 of Title 12 that a motion for continuance on account of absence
of evidence can be made only upon affidavit is applicable in criminal cases and, under such
statute, motions for continuance and a traverse thereof shall be presented upon affidavit,
counter-affidavit, and supplemental affidavit. Crosswhite v. State. Okla.Crim.App.. 317
P. 2 d 7 8 1 ( 1 9 5 7 1

Motion for continuance must be accompanied by affidavit in compliance with
statutes. Harris v. State. Okla.Crim.ADr).. 841 P.2d 597 (1992). Defendant, who filed

written motion requesting continuance, but who failed to attach affidavit in support of
motion as required by § 668 of title 12, was not entitled to continuance based on

record, transcribed hearing fails, however, to recite the Court's admonishment of the State in this regard, and it
fails to include the State's affirmative representation the Epley would be available as soon as November 20,
2017. Now the parties are before the Court on an incomplete record. It was in anticipation of this very kind of
treachery that on November 20, 2017, defense counsel filed its written requests for a court reporter at every

setting in every case pending before this court, including this case.
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unavailability of his common-law wife, who allegedly would have corroborated alibi
defense presented, Henderson v. State. Okla.Crim.App.. 695 P.2d 879 (1985). Where no
affidavit for continuance was filed by defendant, defendant's request for continuance was
fatally defective. Tate v. State. Okla.Crim.App.. 664 P.2d 1036 (19831. Failure of
defendant to file an affidavit for continuance was fatal to his assignment that trial court
committed reversible error in denying his motion for continuance based upon unavailability
of two individuals to testify as defense witnesses. Nichols v. State. Okla.Crim.App.. 555
P. 2 d 7 0 ( 1 9 7 6 y

Failure of an affidavit for continuance to comply with requirements of statute
renders a request for a continuance fatally defective. Wright v. State. OkJa.Crim.App..
505 P.2d 507 n973T Trial court cannot grant motion for continuance, on ground of
a b s e n c e o f e v i d e n c e w h e r e a f fi d a v i t t h e r e o n i s i n s u f fi c i e n t . S n o w v. S t a t e .

Okla.Crim.ADp.. 453 P.2d 274 (1969'!. Affidavit for continuance was insufficient where it
did not state probability that defendant would procure witnesses' testimony within
reasonable time and did not state what facts defendant believed the witnesses would prove.
Snow V. State. Okla.Crim.AoD.. 453 P.2d. 274 (1969). When affidavit is filed for

continuance, by reason of absence of witness, and affidavit does not contain necessary
averment that affiant believes that the facts the absent witness, as averred in affidavit,

would testify to are true, affidavit is fatally defective. Snow v. State. Okla.Crim.App..
4 5 3 P. 2 d 2 7 4 ( 1 9 6 9 T
A r g u m e n t

The Motion fails to make the statutorily required assertions of fact about the absent
evidence, and it fails to do so by affidavit. These are fatal defects. Significantly, the State
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is affirmatively aware of these requirements, if for no other reason than defense counsel
expressly urged them to tliis Court in support of the objection to the State's motion to
continue the November 16, 2017 preliminary hearing. That objection was urged in that
contested hearing and the legal authorities were expressly cited by the undersigned.
Nonetheless, the State is back again with a fatally defective motion to continue. If not

contemptuous of this Court, it is at least contemptuous of the law to reurge an identically
defective motion within two weeks of the first. This trial court already afforded the State

one free bite at the apple when it granted the State a continuance of this proceeding on the

back of a fatally defective motion on November 16,2017. Despite this grace by this court,
the State is before the trial court again - days later - with an identically, fatally defective
motion urging identical relief on identical facts. Beyond the fact that failure to adhere to
the statutory requirements deprives this Court the ability to know whether the motion is in
good faith, and the witness necessary, indulging the State in this conduct diminishes the
authority of the Court by incentivizing such behavior repeated disinterest in the law. The
motion should be denied.

The Second Basis for Relief: The Trial Court Warned the State on November

16,2017 it Would Grant no Further Continuance

As set forth in footnote 1, the trial court expressly admonished the State at the
November 16, 2017 setting it would dismiss this cause if the State failed to deliver on its
affirmative, specific representation to the Court that day that the missing witness would be
available to testify as soon as November 20,2017. Indeed, premised on this representation,

the trial court continued the preliminary hearing to December 12,2017. Yet, here we are.
The State is back before the Court urging yet anotlier continuance for the same reason
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without so much as a nod to the fact it misrepresented the availability of this evidence on
November 16,2017, much less a robust explanation. Defendant urges the Court to honor
its November 16,2017 announcement, deny the Motion and dismiss this cause.
WHEREFORE, Defendant moves the Court for its order denying the Motion in all
things and dismiss this cause with prejudice.
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EXHIBIT A
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IN THE DISTRICT COURT OF CHOCTAW CQlrf^EK
S TAT E O F O K L A H O M A

^ ^Oo,

State of Oklahoma

Plaintiff
CaseNo.CF-2017-29

Jonatiian Lakeith Bradley

a/k/a Johnathan Lakeifh Bradley
Defendant

STATE'S MOTION TO CONTINUE PRELIMINARY HEARING

State of Oklahoma moves the Court for an order continuing the preliminary hearing
herein.

1. The preliminary hearing in this case is currently scheduled for December 12,2017.
2. An essential witness—^Deputy Jeff Epley—^is currently out of state and unavailable.

Dq>uty Epley assures the undersigned that he (Epley) will be available to testify after
January 1,2018.

3. Defendant is not in custody.

4. State assumes Def«idant objects to the requested continuance.

WHERHFORE die State moves the Court for an order continuing the preliminary hearing to a
date and time certain after January 1,2018.

MARK MATLOFF, DISTRICT ATTORNEY

T.

Jeff Mixon, Assis^^t District Attorney
• 300 East Duke Street, Hugo, Oklahoma 74743
Phone: 580-326-9606
CERTIFICATE OF DELIVERY

On December 6,2017,1 delivered a copy of this document to defense counsel Don

Haslam by sending die document by email to: dhflglftin@aluiTiTi.uchit*flyw

T. Y K
Jeff Mixon

I

\

EXHIBIT B

i
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Donald Haslam
From:

To :

Mixon, Jeff <Jeff.Mixon@dac.state.ok.us>
November 14,2017 1:52 PM
Don Haslam (dhaslam@alumni.uchicago.edu)

Cc:

Baze, Bill

Subject

[Spam:***** SpamScore] State v. Jonathan LaKeith Bradley

Sent:

Below is a copy of a Motion to Continue that the State has filed in the referenced case.
Jeff Mixon, Ass't DA

I N T H E D I S T R I C T C O U R T O F C H O C TA W C O U N T Y
S TAT E O F O K L A H O M A
State of Oklahoma

Plaintiff,
Case No. CF-2017-29

Jonathan Lakeith Bradley
a/k/a Johnathan Lakeith Bradley
Defendant.
S TAT E ' S M O T I O N T O C O N T I N U E P R E L I M I N A R Y H E A R I N G

State of Oklahoma moves the Court for an order continuing the preliminary hearing herein.
1. The preliminary hearing in this case is currently scheduled for November 16,2017.

2. An essential witness—^Deputy Jeff Epley—is currently out of state and unavailable. Deputy Epley is
expected to be back at work in Choctaw County beginning November 25,2017.
3. Defendant is not in custody.
WHEREFORE the State moves the Court for an order continuing the preliminary hearing to a date and time
certain after November 25,2017.
MARK MATLOFF, DISTRICT ATTORNEY

Jeff Mixon, Assistant District Attorney

300 East Duke Street, Hugo, Oklahoma 74743
Phone: 580-326-9606

C E R T I F I C AT E O F D E L I V E R Y

1

On November 14,2017,1 delivered a copy of this document to defense counsel Don Haslam by sending
the document by email to: dhaslam@alumni.uchicago.edu

JejBFMixon

2

EXHIBIT C

>
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Oldahoma Statutes Annotated

Ude 12. (HvU Proceduie (Refe & Annos)
Chapter 11. Ttial (Refe & Anncs)

Miscellaneous
12 Okl.StAnn. § 668

§ 668. Affidavit for continuance
Currentness

A motion for a continuance, on account of the absence of evidence, can be made only upon affidavit, showing the
materiality of the evidence expected to be obtained, and that due diligence has been used to obtain it, and where the
evidence may b^ and if it is for an absent witness, the affidavit must show where the witness resides. If his residence is
known to the party, and the probability of procuring his testimony within a reasonable time, and what facts he believes
the witness will prove, that he believes them to be true. If thereupon, the adverse party will consent that on the trial
the facts, aUeged in the affidavit ahaU be read and treated as the deposition of the absent witness, or that the facts in
relation to other evidence shall be taken as proved to the extent alleged in the affidavit, no continuance shall be granted
on the ground of the absence of such evidence.

Credits

R.L.1910,§504S.

Sections 551 to 629 appear In this volume

12 Okl. St. Ann. § 668, OK ST T. 12 § 668

Current with legislation of the Hrst Regular Session and the First Special Session of the 56th Legislature, effective
through November 17,2017
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G. Donald (H6slam, Jr, TBA # 24071792, OBA #17873
The Haslam Law Firm, PLLC

3131 McKinney Avenue, Suite 600
Dallas TX 75204

(214)643-6193
(888) 807-4041 FAX
Counsel for Defendant

CERTIFICATE OF SERVICE / / |

The undersg
i ned certfiies that on December 12,2017 a ^e 2(nd ex^Jc^of the

foregoing was delivered to the office of the Choctaw County vdsmoXAttomffl</
0. Donald Haslam, Jr.
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